Voter’s Protection Service Project Report

Election-related disputes

Voter’s Protection Service of the Committee of Voters of Ukraine focused on rendering legal advice to subjects and participants of the election process over election campaign in 2006. The Project was implemented at public consulting rooms of the CVU, where lawyers and attorneys specialized in the election (constitutional) law rendered qualified assistance to clients. Voter’s Protection Service operated in 20 regions of Ukraine, in particular, in Donetsk, Dnipropetrovsk, Volyn, Vinnytsa, Zhytomyr, Zaporizhzha, Zakarpattya, Luhansk, Odesa, Poltava, Rivne, Ternopil, Kherson, Khmelnytskyi, Sumy, Chernihiv, Chernivtsi, Cherkasy oblasts and the Autonomous Republic of Crimea, Sevastopol city. From November 2005 to May 2006, they gave legal advice to more than 5,000 persons. 1,657 issues dealt with the election law and 3,502 issues — with other fields of law. In particular, 207 appeals dealt with the labor law, 121 — the family law, 757 — the civil law, 113 — the criminal law and 159 cases concerned the social protection. Mainly, it was the regular legal aid (1,414 consultations on the election law and 2,247 — on other branches f law). Also, lawyers took active part in court proceedings. There were 83 election-related cases and 361 cases dealing with other issues over the period under report. 401 cases have been resolved positively, including 53 election ones. Election-related cases dealt mainly with voter’s lists (254 appeals), infringements in the course of campaigning (34) and violations of the tabulation procedure (25). More than 6000 disputes dealt with other violations. 

Description of the most interesting (successful) cases 

1. A woman complained of negligence of the head of the polling station commission to Donetsk public consulting room. She claimed that official observers from the NGO were refused in access to the commission’s meeting. A lawyer of the public consulting room has executed a statement of claim against negligence of the commission. The court has answered to a claim. 

2. Political parties, which failed to pass the required 3% electoral threshold or got the minor representation with the Kherson city council, started picketing the city territorial election commission and the city executive board after the election results were published. Also, they appealed to the Kherson public consulting room of the CVU for rendering assistance in execution of the statement of claim and other procedural documents required for invalidation of the election results. (Defendant — Kherson city territorial election commission). A lawyer of the Kherson public consulting room has collected evidences and executed the required procedural papers. 

First, the court rejected the claim because of alleged inconsistency with formal requirements established by the Code of Administrative Court Procedure. Despite the evident wrongfulness of the court’s resolution (failure to give specific details in support of the claim and arguments on violations and failure to validate the provisional remedies claimed for shall not give reasons for rejection of the claim), employees of the public consulting room have altered the papers submitted. A case was opened. In defiance of the Code of Administrative Court Procedure, the case was considered by one judge. The territorial election commission was represented by a lawyer from the private firm based on the power of attorney issued by the commission’s chair. No resolution of the commission empowering the legal firm to appear for it had been passed. Leaders and other officials of the commission were not summoned to attend and testify. The court has rejected the claim as ungrounded. They have appealed against it, however, the court of appeal have affirmed the court decision. 

Despite of unfavorable court decision, the case had wide public response. The case and also similar cases were covered in all oblast newspapers, radio and local TV. 

Petitioners have appealed to the committee of the Verkhovna Rada of Ukraine on combating corruption. Also, they are going to bring the case before the European Court of Human Rights. 

3. Konotop public consulting room rendered assistance in solving the conflict within the town election bloc of the Batkivschyna and the USDP parties. A candidate to the city council appealed to the town election commission for cancellation of registration of the first five candidates from the list pretending to file the claim of behalf of the deputy head of the Batkivschyna bloc of parties. When the election commission rejected the claim, he filed a claim with the Konotop town court against negligence of the territorial election commission. Affected candidates resorted to the public consulting room. Thanks to given advice, they managed to delay the court proceedings and render making of the court decision impossible — the court has dismissed the claim at 4.00 a.m. of March 26, because the voting should start in three hours. 
.

4. A candidate for the head of the village council in Kitsman rayon appealed to Chernivtsi public consulting room. Having lost the election, the candidate claimed that voting was held with gross violations. In particular, his competitor distributed agitation materials bearing no reference elements during the campaign. The election commission warned the infringer; however, he still kept on doing it, and the commission ignored his violations. In addition, informational posters of the complainant were not printed out and posted at polling stations. Although, posters of his competitors were present at polling stations, which affected will of voters. In addition, in the course of vote tabulation, the number of votes cast for the complainant, indicated in the minutes issued by the commission to observers, differed from results given in minutes transferred to the territorial election commission. The latter minutes counted against him. The complainant believes that such violations caused his loss and demands that accurate re-tabulation be performed. 

Chernivtsi public consulting room helped him to file a claim with the territorial election commission and to register election violations and illegal agitation. The commission has refused the claim. After that, the candidate appealed to court and the prosecutor’s office 

5. One of candidates for Chernihiv mayor appealed to court for invalidation of the decision of the territorial election commission as failing to comply with requirements of the Law of Ukraine On Election of Deputies of the Supreme Council of the Autonomous Republic of Crimea, local councils and heads of village, settlement and town councils. According to him, minutes of many polling station commissions on vote tabulation for election of Chernihiv city mayor did not comply with requirements of the said Law; they could not have been accepted by the territorial election commission. As a result, the repeat vote tabulation is required. An attorney of Chernihiv public consulting room, who considered the case on behalf of the defendant, managed to prove before the court that the claim was groundless. Thus, he protected interests of voters – residents of the city. Following close consideration, the court has declined the claim and cancelled a ban on promulgation of the results of Chernihiv mayor election imposed on Chernihiv city territorial election commission. 

Dismissal of the claim, which relied upon formal attributes only, prevented groundless delay in promulgation of the election results, which could impede interests and rights of voters. 

6. Uzhhorod public consulting room of the CVU supported an interesting claim against the constituency election commission, which refused to register observers of the CVU. The cause caused great public response due to efforts of the lawyer of Zakarpattya public consulting room of the CVU and local press service of the CVU. Finally, Mukachevo town court has obliged the commission to accept an application from the observer. Court proceedings were covered in local media and the national TV channels (1+1). In addition, many newspapers kept track of the case. 

7. The CVU has appealed to the constituency election commission for registration of the CVU’s representatives as official observers in accordance with the Law of Ukraine On Election of National Deputies of Ukraine. The commission registered 238 active members of the CVU as official observers. However, it provided 150 certificates only saying they were in short of blank forms. Acting under time pressure before elections, O.Hora, lawyer of Vinnytsa public consulting room, appealed against negligence of the commission, gathered the relevant papers and informed the chair of the commission on the suit filed. Immediately after the copy of a statement of claim was filed with the constituency election commission, the chair of the commission appealed to the head of the Board of Vinnytsa oblast branch of the CVU for amicable settlement of the dispute. All forms required have been delivered. 

So, the conflict has been solved on the pre-trial stage due to high professional level and experience of the lawyer. 

8. The group of newly elected deputies of Vinnytsa rayon council appealed to Vinnytsa public consulting room of the CVU for assistance in organization and conduction of the constituent session of the council. It turned out that they had no previous experience with local self-government bodies. 

Lawyers rendered professional assistance in establishment of the deputy group for holding the constituent session and execution of the relevant papers. After that, the lawyer helped them to organize the secret vote for the head of the rayon council. Due to input of the CVU, the session complied with requirements of current legislation. The final stroke was participation in transference of authorities form the former head to the newly elected one and development of the respective documents. 

9. The group of voters, who were missed in the voter’s lists, called to Zhytomyr public consulting room. 
The lawyers have executed appeals for clarification of the voter’s lists. Officers of Zhytomyr rayon court rejected the appeal without good reasons saying that the term for submission of the claim was delayed. 
Upon request of a lawyer of the public consulting room, he met with the presiding judge. The lawyer claimed that a voter had the right to demand clarification of the voter’s list and putting his/her name on the list. Finally, the court has allowed the claim. 

10. Kamyanetsk-Podilskyi court considered claim of the client of Kamyanetsk-Podilskyi public consulting room against the city interior office in Khmelnytskyi oblast and head of the militia office. It was resolved that acts of militia officers, who had taken, kept and withdrawn agitation leaflets, were illegal. A client was compensated for moral damage to the sum of UAH 1,000. 

The Kamyanetsk-Podilskyi city interior office appealed against the court’s decision. Then, the public consulting room has executed an objection against the appeal saying that the head of the militia office was exempted from liability without good reasons.
Finally, the court of appeal of Khmelnytskyi oblast has upheld decision of the court of original jurisdiction. 

11. Organizations of the Ukrainian People’s Party and the Pora Party appealed to Severodonetsk town council for appointing their representatives to the territorial election commission. An application was executed in accordance with regulations of the Central Election Commission. However, on December 23, new wording of the Law on Local Election, which extended the term for nomination of candidates to territorial election commission until January 4, came into force. The amended Law contained the list of data to be indicated in applications, including information on command of the official language, availability of the professional experience or training. Submissions of the Ukrainian People’s Party and the Pora Party lacked such data, because forms had been filed in accordance with the previous wording of the Law. 

During the session of the town council, deputies supported proposal of the lead committee on excluding 5 party organizations from drawing. At that, they failed to point out, which data was missed, even upon request of one deputy. 

The lawyer of Luhansk public consulting room in Severodonetsk executed individual administrative claims on behalf of the UPP and Pora offices. They asked the court to nullify decision of the town council on excluding them from drawing as illegal and cancel the council’s resolution on establishment of the territorial election commission. New drawing with participation of the UPP and Pora parties should have been organized. 

At the beginning of the court sitting, a plaintiff’s representative challenged a judge because the latter had scheduled consideration of the case on the 6th day, thus breaching the 5-day deadline. The challenged was rejected because there were no evidences of prejudicialness. 

However, other claims, including those on presentation of original applications to the territorial election commission from all 24 party organizations, were allowed. Following examination of written evidences, it was revealed that 11 more organizations failed to indicate data on professional training and experience of their nominees in their appeals. Nevertheless, they were allowed to take part in the drawing. However, the court ignored those circumstances as having no relevance to the case. 

So, the court rejected the claim and informed that its resolution might be appealed against within 20 days. However, in fact, the Court of Administrative Procedures provides for 2-day term for appeals on the election-related cases. We believe that the court deliberately misinformed petitioners in order to impede any appealing. 

The lawyer of the public consulting room executed the appeal on the same day. The court of appeal allowed the appeal in full. In pursue of the court decision, an extraordinary session was held and new composition of the territorial election commission was elected. 

12. Lysychansk town territorial election commission was established on December 22, 2005. It comprised 25 commissioners. After the press conference of Luhask oblast branch of the CVU on January 10, 2005, where they announced the personal composition of the commission, the mayor objected to bringing the commission’s numerical strength in compliance with the law. Head of Lysychansk office of the CVU, acting in cooperation with the lawyer of Luhansk public consulting room, filed a claim with Lysychansk town court against negligence of local authorities. On January 16, the town council conducted the session and brought the commission’s composition in compliance with legal requirements. After that, the plaintiff withdrew the administrative claim, as the conflict has been resolved amicably. 

13. Session of Krasnyi Luch town council formed the territorial election commission comprising 13 persons. At that, deputies refused to admit representatives of the local office of the Liberal Party of Ukraine, to the commission. At that, they relied upon oral statement of a representative of the Party of Regions saying that the representative of the Liberal Party infringed the voting rights of the Regions of Ukraine’s member during the election campaign in 2004. The party organization filed an administrative claim with the local court against illegal resolution of the town council. Lawyers of the public consulting room of the Luhansk oblast branch of the CVU rendered assistance in the case. The town court declared the challenged resolution invalid. After that, the town council held an extraordinary session and admitted a representative of the Liberal party to the territorial election commission. 

14. Active members of the Party of Regions decorated trees in the downtown with blue strips before visit of Viktor Yanukovych. A representative of the Green Party appealed to the public consulting room of Luhansk oblast branch of the CVU in this connection. They lodged a complaint with the territorial election commission. The commission gave a warning to the Party of Regions and proposed them to remove strips. However, they did not publish the relevant resolution, and the Party of Regions ignored the commission’s decision. After that, an administrative claim against negligence of the territorial election commission was filed. The court met the claim and obliged the town office of the Party of Regions to remove strips. On Saturday, March 25, the party organization fulfilled the requirement. 

15. In February Lubny town court, Poltabva oblast, considered a claim of the public consulting room’s client against the Lubny territorial election commission, which impeded activities of a member of the territorial election commission. 

A plaintiff was represented by an attorney of the public consulting room of the CVU. The court allowed the claim in full scope and passed the separate resolution on illegal acts of Lubny rayon state administration. 

16. Mayor of Lisichansk, who was supported by Party of Regions, lost to his rival (who was supported by Block of Yuliya Timoshenko, Nasha Ukraina and Socialist Party) 800 votes. However, the loser-candidate made an attempt to use a legal procedure to change or invalidate the results of elections. On March 29 he lodged a complaint to territorial election commission demanding a repeated vote tabulation for 17 polling stations. April 4 the territorial election commission answered his claim and pronounced the judgement to re-tabulate the votes. 
The winner candidate’s assistant turned to Luhansk office of CV for legal aid. The candidate was afraid that territorial election commission, controlled by acting mayor, will falsify the results of vote tabulation. The CVU lawyer familiarized with the documents and came to a conclusion that there were no legal causes (acts of violations, registered in compliance with legislation) for the re-tabulation of votes. He came to the meeting of territorial election commission  and explained the situation. The commission agreed with the lawyer, reversed it’s decision and issued a new decision refusing to re-tabulate the votes. 
The candidate contested the territorial election commission’s decision in court. A CVU lawyer represented the winner-candidate, and the ex-city persecutor represented the loser-candidate. April 11 the Lisichansk city court refused to fulfill the claim. The same constitution of the court examined the appeal. April 17, the court of appeal approved the earlier verdict. 
As a result of such a noted trial the mayor of the city with the third population in Luhansk oblast was changed. 
17. February 18 2006 a TV show “STV-version” was broadcasted on local Severodonetsk  TV-channel TRK CTV. It was repeated two more times later. In the show, there was a 9-minute topic, in which one of the candidates for the post of Severodonetsk city mayor was given negative evaluation. The candidate turned to Severodonetsk city court. A lawyer of CVU Luhansk public consulting room represented him in court. 

March 2 2006 the court answered the claim and oblidged the TRK CTV to provide candidate with 9 minutes of airtime to disprove the negative information and to repeat this record two more times.

However, the main result of the decision was the fact that TRK CTV didn’t interfere election campaign, as it did all previous elections. 
18. In April 2006, Cherkasy court considered the claim of a client of Cherkasy public consulting room of the CVU against infringements of the Law of Ukraine On Election of Deputies of the Supreme Council of the Autonomous Republic of Crimea, local councils and heads of village, settlement and town councils. A plaintiff demanded as follows: to recognize that expression of the people’s will was impeded; to submit materials to law-enforcement bodies and perform expert examinations of ballot papers; to recognize acts of the polling station commission as illegal; to nullify election of the head of the village council. The court has allowed the claim in part. Thus, they recognized that 53 voters, who should vote at home, had been deprived of the voting right. Taking into account that the winner got the minor superiority — three votes only — over his competitor, such violations had adversely affected the election results. That is why the election was declared invalid. 

Unfortunately, the court of appeal of Cherkasy oblast failed to take into account the facts revealed saying that infringements found by the local court did not allow invalidating the election results subject to Article 30 of the Law of Ukraine On Election of Deputies of the Supreme Council of the Autonomous Republic of Crimea, local councils and heads of village, settlement and town councils. So, it has cancelled the decision of Cherkasy rayon administrative court. 

19. Following example illustrates poor professional level of polling station commissioners in Rivne. Residents of Artemivsk town, Donetsk oblast had got the absentee certificates, because they were going to stay in Rivne on the polling day. Certificates were issued in defiance of legal requirements; thus, instead of the number of the constituency, there was an entry saying that a citizen was willing to vote in Rivne constituency. Thus, it was quite possible to identify the constituency. However, the election commission refused to put the voters on the list at the given polling station. The public consulting room of the CVU in Rivne executed claims against negligence of the constituency election commission. They demanded that the polling election commission in Rivne oblast should put voters on the list at election of national deputies of Ukraine. The court has allowed both claims, and citizens have been allowed to cast their votes.

It should be noted that subjects of the election process, in particular, votes, are more active in protecting their constitutional rights before public authorities, in particular, before the court. Pubic awareness got raised due to active educational campaign among participants of the election process. People were informed on their rights and responsibilities, legal norms etc. Public public consulting rooms play the major role in the process. They render high-professional legal assistance to citizens; in particular, explain on terms of appeals and procedures of execution thereof, with due regard to the changing nature of the election process. 

